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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN THE MATTER OF:

MICHAEL B. WITOSZY NSKI,
Case No. 93-40205-G

Chapter 7
Debtor. HONORABLE RAY REYNOLDS GRAVES
/
NBD BANK, N.A.,
anational banking association,
Plaintiff,
VS. Adversary No. 93-4398

MICHAEL B. WITOSZY NSKI,

Defendant.

MEMORANDUM OPINION FINDING
DEFENDANT/DEBTOR'SDEBT NONDISCHARGEABLE

Factual Background

Themetter befarethiscourtindudesalonganddrannout controversy et astatecourt leve invalving Defendant Mliched
Witoszynski andhismother, Mary JneWitoszyreid. A lanaitliigetioninvavingthetwopperties pursenttoplesdingsfiledinthe
Oakland County Circuit Court, indicates that in 1990, the respective parties became involved in litigation to
determine entitlement from proceeds of an insurance policy resulting from ownership of arestaurant destroyed
DuingtietlitigeiononFeruery 28,1990, acourt arder wesenteredinCeldand Courty Girait Courtby theHonoreleBary

Howard, and statesin relevant part that:



ITISHEREBY ORDERED, tret thepatiesendorseacataincahie’'sdneck ceted Deoamboer
15,1989, drawnhy Sandad Fedard Barkintheamount of $92,00000andbeaing number
106446385, anditet thefundstheranrgaresanted bedgpostedinaninteres-beaing aooount
from which withdrawal or distribution shall be by order of this court, in this cause, only;

Theada rdativetothecontroversy Lmoundng theinsranceprocescswesinandadto resteassfe havenfor theregpedive
fundswhiledgaminingthedamartsiights Rua et tothearda, Mary JneWitoszyreki and Mliched Witoszynek openedajaint
kerk anoourt“attheNationel Bark of Detrait (NBD) Branch#70and dgpositecitheamount of $39063 75, Inaontraverntionaf thearckr
framtheOeldand Courty GiraLit Court Defendart, Miched Witoszyrski sgnedawithcrawd dipandwithdren $33 71000framthe
subject account from NBD Branch #112 and promptly spent said funds.

Afteredarsvelitigeion itwescdemrineditiet al fundswithorannby Defencrt, Mlidhed Witoszyreki fromtheaulje NBD
berk acoount propaty bdongedtoMary JneWitoszynski. Asaresutof thisoeteminetion, NBD wesreuiredtorambursethe
acoourtintheamount of $33,710.00for thebendfit of Mary JneWitoszyrsdi. Thereetter, NBD wesgrarntedenatiitraionawerd
agping Defendant Miiched Witoszyrneki for thessmeamount. Theatitrationavardwessubseouently reduoadtoadirauit oourt
judgment.

Subsuently, Defendant/Debotor filedfor benkruptoy pratedionpuraiernt to Title 11, Chepter 7 of theBankruptcy Code
Creditor NBD ssskstoddamminethet theundadying detisnon-dishargeslepuraiant to 11 U.SC. 8523)(6) and (2 andhes
presented this court with its motion for summary judgment.

Discussion

TheQreditor, NBD Bark, arguestiet theDeltor vidiated thecourt order, and, asareait, thedett shouldnat bedisterged

puraertioatha 11U.SC.§23E)(6) or 11U.SC. 823E8)(2(A). Insyppart of thiscontention, theCQreditor meintainsthet theDebtor

should be presumed to have notice and knowledge because his counsel had notice and knowledge of the court

11649058-87.



NBD Bark eliesmniaizv. Konelsky, 296Mich 164(1941) ard Famsworthv. Hazelett, 197 1owa 1367, 199N W. 410

(1924) foritsagumant thet theddtor shoudbecondusivey presumediohavendiicedt a.chinfammetionwhenhiscounsd aoopires

infometionefedingthediantsrignswhilethecounsd iswithinhissoopedf erdoymet andautharity. SnoetheDebtor'scounsd

was in such a position, the Creditor argues, the debtor should be deemed to have knowledge and notice of the ¢
OncenaticeandknomedgeisesiablishedtheCreritor arguesthet thedetat shoul d not bedischerged for severdl ressons

Dettor agueesthet avidationdf thearder condtitusd awillful andmelidousinjury topropaty of anather and, essuch, shouldresuit

inadsdlovancedf dschargeundar 11U.SC. 85233)(6). TheCretditor rdliesoninReAweardire 9BR 772(W.D.Mich 1982)

todemoreiratethet nogpedid melicenesd beproven, butthet theDebator must show awilful disregerd of hisclty toabey thecourt

oda. By vidaingtheorder, theQreditor daimsthet theDebtor didwiilfully dsegard hisduty. NBD dsoassatsthet theDeltar's

conduct condlitutesafd sergoresantationtoarguethet the Debtar'svidaion of thecount arder cordtitutesafd sergoresantation. See

e.g., In Re Pommerer 10 B.R. 935 (D.C. Minn. 1981).

I
TheDehtor, Midned B. Witosyrdd, sisfarththreemeinagumeantsestowty thisddat houdbedisthargadinbenkauyatoy.
1) Fird, hearguesthet hisedionsdidnat condiituteafd sergpresarnitionunder 11 U.SC. 8523F)(2)(A). Thisooutisdirededtothe
s@mird cedf InReRommae, whardy the Debtor meintainsthet hedid not conced whet hewesdaingandithet hefdllowved berk
proceckreinwithdranvingthefunds 2) TheDettor dsocontendssthet heladkedtherenuisteintarnt necessry tocommitawillfu and
melidousinury under 11U.SC. 8523(g)(6), asdemongirated by alack of evidenceontherecord. 3) Thet theareditor shouidbe
odlatadly estoppedfromraisngtheissedf avidaionof thearder, snoetheissiewesadudicated by thestatecourt aosart any
findings of awillful and malicious act.
.

InMichigan itistexdook law thetacourt oeeksthroughitsordasandjudgmants SHelnc v. Natiawidelns Co, 146

Mich App.483,38L, N\W.2d 747 (1965). Intheceseatber, theOekdand Courty OraLit Courtissedlanarder spedifically protiiting



thewithorane of fundsfranNBD and DeltorDefanciant Witosayreki admitsthet hewithdrav mmiesfromanesaowv aooount  NBD,

absent court approval; however, Defendant/Debtor asserts that he was unaware that he was prohibited from wis

2The Debtor did however open a joint account with Defendant's mother in compliance with the court order.
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[11.
Knowledge of Attorney Imputed to Client
Namly, whenadientisrgresantad by anattomey, any infometion aoopiredwhiletheattomey iswithinhisher soopedt

employmatwill bedsamedtobeknomedetothediat. Ketzv. Kowelsky 206 Mich 164(1941). Thisrdehoneveisnatebsdute

adtraeaeexopiiasinwhichthedientwill notbedsamadtohaveknomeded hisaoursd. Knonedgewill natbeimpuisdwheare
theknomede (1) camefromaprivileged souros andlistherdforenat legelly o prapaty communicable or (2) thet theattomey hed
apaord inerestadversetohisprindpdl, or (3) thet theattomey wasading frauduiently, or (4) by reesondf the'pecuiar fadtsdf the

cax.. knomledpeisnatimputed.” Famsworthv. Hazd elt, 199N W. 410, 412(1924). Noned theseexagtionsgay tothiscase

Inthecasea ber, thereisnoevidancetoshow thet any of theseexagpionseddts Fird, thecourtorder didnotcomefrom
aprivilegedsource: Rether, thesourcedf theardar wstheatecourt. Seoond, counsd'sinteret inthiscesewastoadt onbeheif of
theDettor. Third, although counsd'scondut might hevebeanunwise therewassnofraudulet conduct onhispat. Fourth, thereare
ropeadiar fedsinthiscasewhichaouldber theknomedgedt counsd frambaingimputsdtotheDebtor. Fromithefadtsdipulated
by the parties, this case represents the typical situation where the client has his counsel appear in court on his b
Sncenoned theexogaionsgoply, anexamingiondf thegenard rueisgpprapriate TheDeotor'scounsd, wespresartin
autwhenthecout etaredtheads. Atthettime hewesempdoyedascounsd fartheDetor andwesadingwithinthesoopedt his

employment. The sole reason given by the Debtor as to why he should not be deemed to have



knoMedgeisthet hisattomey ddnatinfomhimabout thecourt ardar prohibiting thewithdrawel o funds TheDefendartsattamey
conaurswith Defendartinthet heisundesr astowhether hegavenaticedf thecourt order totheDeltr. Therdfore it seamsthetif
theDebtor didnat hevenaticedf thecourt order, itwasduetothefaluredf theattomey tocommunicatesuchinfametiontohim,
AlthoughtheDebtorwescatainly averethet hisattomey gppesredincourt onhisbehelf andthereforehedaduty toinguiresstothe
procsedingsousdeany fadstothecortrary, theareditor houdnatbepunisedfor theinebilitiesof deotorsaouned. Therdfiore undler
Katz, knoMebed theaounsd concamingthearda auldbedsamedtobeknomened' thediet. Havingeseblishedknomecoe
of theorder onthepart of theDeltar, thenext depistodetaminewhether hisvidation of thecourt order condtitutesawillful and
malicious injury pursuant to 11 U.S.C. 8523(a)(6).

V.

Wilful and Malicious Injury
11 U.S.C. 8523(8)(6) excepts a debt from discharge and states:

"[a dschargeunder ssdion 727 ... doesnatdischergeaninavicL il detator fromany detat for
wilfu andmélidousinjury by theddtor toanather entity or totheproparty of anather entity.”

Courtshavesatedthetindgaminingwhether thecondud stisiesthismeeringthet “itisnotnevessary et thecauseok adionloe
besetlupongoeid melice.” SeelnReAuvenshire 9B R. 772(W.D. Mich 1981)(Ging Tirkerv.Cowell, 198U S 473(1504).
Futhe, theDebtor“nesdinot hevespedificintentiocaueefthd] res fing iamarinjury tothepersmandproperty of theplaintif, and
itistheinterttodotheactwhichistheoperativelegd evert, rether thentheintertodoham” InReGuy, 101BR 961 (ND.Irdl
1988).

InceEmiringwhahe DefercertDediarsadionafwithdraningfunds invidlaiondf acourt o, corsit esawillful and
melidousirjury by thedebtor, tothepraperty of ancther, withinthemeering of 11U.SC. §523@)(6), thiscout mus syuiinizethe

meaning of willful and malicious injury within this context.



Willfu andmelidoushesbeanintapreidby meny courts Inthecasedf InreAwvershire 9BR 772(WD.Mich 1982)
theberkeuptoy couttintapretedthephrase willfl andmelidousinury, asitisusadin11U.SC. 8523)(6), toindudediraunmdanoss
muchlessegregousthenthoseintheingant case Soadficaly, onAuwarghirg adebtor knowingly sold property whichwassuject
toasaounity interes without peyment of theddlt sossoured. ltwias uitesmply, aconvaersoncase Indsoussingtheintapration
o "Willfl endmelidous theaoutinAuvendhireredited sevard dedsorswheranthemesning of thephrase"willful andmelidous'
was at issue:

InTinkeav.Cawdl, 198U.S 473, 24 SCL 505,481 Ed. 754 (1904) thecouthddadam
for damegesfor aimind convasonwiththedaimentswifetobenon-dschargeeile The
court stated at p. 485, 24 S.Ct. at p. 508:

"“Inorder tocomewithinthet meening asajudgment for awillful and
maidousinury topersonaor praparty, itisnot necessary thet thecause
af adionbebesad upongpadid meliog sothetwithautittheadionaould
not be maintained.”

Again the court states:

" Awillfu dsegardtowhet oneknowstobehisduty, anactwhichis
agpng goodmaordsandwrangful inand of itself, andwhichneoessaily
causssinury andisdoneintatiorelly, mey bessidtobedonewillfully
andmdidoudy, oastocomewithintheexagation Itisurgedthetthe
mdicerearedtointheexcgationismdicetowardstheindividua
pearsondly, suchasismeat, foringance inadatutefor maidoudy
infuingor desroyingpropaty, or for maidousmischief, wharemare
intertiondl injury without pedid melicetowardstheindvidlel hesbean
hddby somecourtsnottobeauffident. Gamv.Williens 110Mass
401 Weaenatindinedtoplacesuchanarow condrudionuponthe
languegeaf theexogation. Wedonat think thelanguegeussdws
intenclditolimittheexagationinany uchway. Itwesanhonet ddatar,
and not a malicious wrongdoer, that was to be discharged.”

InMdntyrev. Kavanaugh, 242U.S 138,37 SCL. 38,61 L.Ed 205(1916) thecourt hed
before it aconversion case. In holding the debt non-dischargeable the court stated:

"Todgiveanother of hispropaty farever by ddiberatdy dgoostionof
itwithout semblancedf authority iscertainly aninjury thertowithin
commonacogaiaiondf thewards Bawig'sLaw Didt, Tnjury. Andthis
we understand is not controverted;”



Rainiiff assatsthet quitesmply, Mr. Witoszynski actedwitha willful disregardtowhet oneknoastobehisdlty...” He
infact, vidatedahinding SateCourt arderintheprocess Nospadd melicenesdbeprovenby NBD, whohesinureditotherightsof
Mr.Witoszyreid'sinitia vidim. Heknew thetonnarshipof thefundswiasdeatly etissieand chosetoignorethecourtsmenciteto
leave such funds alone unless he acted with consent of the other claimant.

V.
11 U.S.C. 8523(a)(2)(A) - False Representation
11 U.S.C. §523(a)(2)(A) states that:

adshargeunda ssdion 727 .. . doesnat dischergeanindvidug debator fromany debat for
money . . . to the extent obtained by . . . afalse representation.”

ToeddhidhadamfarfdsergresaniaiontheCreditor mud provetiet (1) [ hedebtor datanedthemoney throughrepresantaions
whichtheddhtor knewtobefdseor medewithauchreddessdregardfor thetruh asto corgtitutewliful misigaresantation. (2 The
aeditormugtdsoprovethet theddbtor possessd st i e, anintanttodaodve (3 Theareditor mug how thet headuelly rdied
onthefdsergresantation (4) Theaeditor mug dowthet hisrdianceuponthefdsergresantaionwesressorede” InReBdlanyre
166 B.R. 681 (E.D. Wis. 1994).

TheDebtor dtainedthermoney throughargoresartationwhichheknewtobefdse Thefdsemisigresaniztionwasthe
aonceematt o thecout adar whichpreverted imfromwithoraning thefunds Thereisnorecuiremant thet heliedebout theardr,
snoe"concedment of afatt ceanbeasdfediveamisgresiaionasanautigrtlie” InRePommerer, 10B.R. 935,939 (D.C. Hfth

Div. Minn. 1981)(citing In Re Schnabel, 61 F. Supp. 386 (Minn. 1945)).

Saoord, hepossessdanintart todeoavetheCreditr. TheDebtor hedknomedgedt thecourtarderwhenhewitrrewthe
funds Hisslenceastothecourt order wasdrett evidencedt hisintent todeoave AssaedininReRFommee, s painat "mug
beinfaredfromal droumdancessurounding thetransadtion, and canbefoundwhareapasonmekesrgoresanigionswhichany
ressonedlepaonwouldknowwoudinduceanathertoadt.” 1d, e 940, Itisdear fromthefadsof thiscesethet theDettor possessed

such intent.



Third, theQreditor aotuelly rdied onthergoresantation. Therewesnoevidanceinthedtipuatedfactstoshow thet NBD hed
naticedf theaourtarder. Whenthedehtor procesoidtowithoraw thefunds NBD adely rdied onhisrgoresartations snoetherewes
no mention of acourt order by the Debtor.

Fourth therdianoelby NBD yponthefd sergaresarnistionwesteesonetle Unor nonmel berk pdlicy, theDebtor hedaright
towithdrawthefunds Hedsofdlonvedthesandardberk procedLreinwithoraningthefunds Therdfare itwesressorebletobdieve
thetwithoutacourt order, the Detator hed theright towithdraw thefundss If hehed natifiedtheberk of thecourt order hewoudna
have been able to withdraw the funds.

For the forgoing reasons, the debtors conduct constitutes a false representation under 11 U.S.C. 8523(a

VI.
Collateral Estoppe

TheDehtor mekesanagumeat thet theissuedf theoourt arder hed dlreedly beenraised et thetatecourt proceeding, and
thereforeRlantiffisadlleterally estoppedfromeadoressngit. Callaterd estopp isgppropriateindschergeproossdingswhere the
preaseisseinthelater proossdingwesrasedinapriar procesding; thet theissuieweasadudlly litigeted and thedetemingionwes
necessary totheoutcome”™ InReMatter of Schuder, 171, BR 807,811 (ED. Mich 1994) (ating Salmenv. Haley, 666 F2d 224
(6hGir. 1981)). Assatedinthedipulatedfads thesizteaourtjude inaheaing onthecourt ardar, woudnat mekeaddammingtion
astowhether theDebtor'saondL amountedtocortempt arwilful andfreudulent conduct. Acoardingly, athoughthisiss ewesraisd
inaprior prooseding, itwesnat aduelly litigeted. Therfare theareditorisnot adllaterally estopped fromraisngthisissebdarethis

court.



Conclusion
FarthedoremenionadreesonsthisCourt herey findsthet the Deltarsadionsof withdraning funosfranNBD cortitLiied!
awillful and maliciousinjury and the resulting debt is determined to be non-dischargeable.

IT1SSO ORDERED.

RAY REYNOLDS GRAVES
UNITED STATES BANKRUPTCY JUDGE
Date:

cc: Duane M. Beeman
Attorney for NBD Bank
P.O. Box 331789

Detroit, M| 48226-7789

Elliott R. Perlman
Attorney for Plaintiff

29592 Northwestern Highway
Southfield, Ml 48034-1019

George A. Hilborn
Attorney for Defendant

440 E. Congress - 4th Floor
Detroit, M| 48226

Susan B. O'Toole

Attorney for Defendant Bank
2600 West Big Beaver Road

Troy, Ml 48084
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